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1|_Order csaying rotton of plaintiff for summary judement and granting —_. 
| motion of deft. for summary judgment; action dismissed : 
from order of 4-11-68: copy to U.S. Atty-:) 


[Caption Omitted in Printing] 
[Filed April 20, 1966] 
COMPLAIN? YOR DECLARATORY JUDGMENT AND INJUNCTIV® PELIE? | 
1. This is an action for a declaratory Judment anc injunevive 
reiief azains+ the Secretary of the Air Yorce of the Urited States and 
his Pee in office sho has illegally and in violetion of 'the 
aonlicable statutes and regulations of the Air Yorce, including APR 29-2 
"FR 39-lu, caused plaintil? to be discharged fron the United States 
air Force against bis desires and prior to the termination of his 
enlistment and caused termination of his stetus as an Officer tn the 
United states \ir Yorce Reserve thus preventing him retiring and receivin: 
the benefits of that status which he could have obtained had is not been 
for his imorover discharce. 


2. Plainviff is an adult citizen of the Tnited States and a 


resident of Myrtle Beach, South Cerolina who was a Staff Sergeant in the 


United States Air Porce. He first served during World ‘ar IT when he 

was twice wounded, shot down in his airplane and held as a selomes of sar 
in Germany for enproximately. 6 months. Ye received many citations and 
campaign ribbons including 5 battle stars, the Purple Heart with one Os:: 
Leaf Cluster and the Distinguished Flying Cross, His entire service in tz 
Armed Forces of the United States was honorable as shown by his/dischar-s 


on August 7, 1963 and on his previous discharges. 


3. The defendant is the duly appointed, qualified and acting 
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Secretery of the United ‘States Air Force whose official residence is in 
Washington and whose office ordered the discharge of tre plaintiff. 

&. Plaintiff served in the United States armed ‘orces for 19 
years; € nonths anc li days althouzh he was only credited with 19 years 
2 months and 10 dars et the time of his discharge by the Air Torse whic: 
occurred on S feaect Ty, 1963. Tre enlistment under which was serving 
did not expire until Yovember 6, 1965. Plaintiff alleges that he could 
have retired with 29 years of active duty as of Decenser 6, 1953 and 
even accordine to the disputed c aleulations of the Air Force plaintiff 
could have revired with 29 vears of active duty as of March 27, 195%. 
His urlayful isch arge gave hin no opportunity ir) 

35. Cn Deserher 4, 1952 plaintiff was notified thet 
Was being brought against him under Air force Segul 
for discharze ot Airmen for unfitness 
undesirable discharge. The charge of which plaintiff was given 
well as other charges of which he was not given notice come on for hesrins 


before an improperly constituted nearing Board. 


was heard an¢ considered by the Board, the allezed incicents cceurred cup 


Ps 


a oricr enlist-snt, the prosecuting Officer and the recorder were now 


exclucec from the Board's deliberations and that plaintif? was thus der: 


cue vrocess of law and the Yoard arrived et an arbitrazy and capricio:s 


recommendation that plaintiff anould receive an wndesirebie sischarz:. 
This Roard mage its findings and recomzendations on Yecruery 1, 1963, 
6. Before the Joard's action could be revieved as provided b: 
Air JYorce Regulations and before plaintiff could file a reauest for oma 
of the err oneous findings plaintiff wes discharged on august.7, 1963 uncer 
an entirely different Air Torce Regulation, 472 39-Lh which provides fer 


sepazation for the convenience of the Government. is discharve furtrer 


JAS 
contained a vrovision which pronibited him fron reenlistinz. ?Plaintif: 
wes given no notice of his proposed discharge under AR 3 “1h and he was 
not permivted to anvear or be represented or present evidence. therein. 

7. The actions of the Air Yorce unlawfully pleced plait nvit> in 
a position snore BQ was required to resim as 32° ee in tha aq r: 
‘Reserve: cy of “Decenber: "re: eas 


nel ah 
I: 


ies 


8. The actions of the Board. in the hearing and section wer 


mn. 39227" ant: ths action at the: ‘Secretary oft thie. ‘air ‘Yorce dn fhe disor 
of plaintift parera to “mR 39-4. ter ‘the convenience of the ‘Government 
were arbitrary and capricious , were in wiolation of the Remulations and 
ctteatotes ‘governing ‘the United States dtr Foros “end these actions denied 
to plaintiff due precess of law. ; : 
>. Pleintity has no weeqpate density at I in a suit for a 
demarns since such semeecs eould nst secompense him for his loss of stzins 
as a Staff Sergeant on active duty and a ¥ajor in the Reserve within & 
tow onthe of westhing the service reqvired for Petirenent. : 
10. Plaintitt has -exhens ted. ‘rts edninistretive remedy. a that he 
filed a timely application for correction of Military Records lon January 
6, 1964 uhich wes denied on July 29, 196. : [= 
WHEREYORE, plaintiff demands es follows: 
1. That the Court enter an order declaring that the actions of the 


defendant are unlawful, null and void, and of no force and effect whatever. 
2. That the Court enter an order directing defendant to restore 
plaintiff to the etacns which he oceupied in the “nited States Air’ Yorce 
prior to the unlawfal actions complained of with ali of the oe 
privileres ait encLumentts to whith he would have been entitles excest tor 
the unlayful and improver acts set forth. | 
3. That the court exter an‘amier permanently enjoinine defendant 
’ from refusing or failing to restore plaintiff to the status which he enjeyes 
prior to the wanlawfnl acts comiained of, 
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h. Such other and further relief as to the Court shall seen proper. 


{Subscription Omitted in Printing] 


[Filed Dec. 5, 1966] 
[Caption Omitted in Printing] 


ANSWER 
ne 


Defendant by his attorney, the United States Attorney 
for tho District of Columbia, on the basis of the certified 


acninistrative records, answers tha complaint as follows: 
First Lofense 
Ce 


Plaintiff, an honoraly discharged enlistad Ean, has 
been guilty of such laches as should in equity bar him fron 
maintaining this action for restoration to duty as an enlisted 
wan in the Department of the Air Force, in that (a) an honorable 
disckharze vas issucd on Aust 7, 19533 (b) tho Air force Soard 
for the Correction of Military Records denied his application 
for the correction of nllitary records on Suly 23, 1954; ang 
(ec) plaintirer instituted the present judicial review action on 
April 20, 1966 - nore than i-2/3 years after the denial by the 
Board for the Correction of Military Records of his application, 


Second Defensa 
Ansvoriaz Specifically the allezations of the complaint: 


1. Admits that the Court has jurisdiction to conduct 
limited judicial review (on the basis of the certified admin- 
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istrative records) of the personnel actions taken in plaintiff's 


case, to deternine whether they conformed to the governing law 
and regulations. Adsits that defendant caused plaintiff to 
| 


be Gischarzed from the United States Air Force prior ito tho 
termination of his enlistment. Denies that plaintiff's dis- 
charge was illegal or in violation of the applicable statutes 
or regulations. Denies that defondant caused ternination of 
plaintiff's status as an officer in the United States Air 


| 
Force Reserve. 


2. Denics that plaintiff? was averded the Distinguished 


Flying Cross. Acnits the remaining allogatiozs. 


3. Admits. 


4. Denies that plaintiff had 19 yoars, 8 months and 
ll days active service at the time of his discharge on Auzust 
7, 1963. Affirnatively avers that plaintiff had 19 years, 2 
months and 3 days active service at the tina of his discharge. 
Adnits that plaintifi's last cnlistmont oxpired November 6, 
1965. Denies that plaintiff could have retired on any cate. 
Affirratively avers that his retirement was conditioned upon 
plaintiff’ fulfilling all statutory and regulatory requirenents 
including 20 years of honorable active service. Acnits that 


| 
his honorable dcischarze gave him no opportunity to retire. 
° | 


Denies that his discharge was “unlavful”. 
| 


5. Admits that plaintiff was notified that one charze 
was being brought agairst hin; that a hearing was held; that 


two of the alleged incidents occurred during a prior cnliste 
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ment of plaintiff; and that the hearing Doard nada findinzs 


and recormendations, dacludinz a recommendation that plaintif£ 
Tecoive an undesirabdle Cischarge, LEenies that the hearing 
Board was "improperly constituted”; that “improper evidence" 
was heard and considered by the Board; that tho prosccutinz 


officer and the recorder wore not excludod from the daliberations 
of the Board; that plaintiff was ceniod “due process of law"; 


and that tho Board arrived at an “arbitrary and capricious” 


recormzuendcation, 


6. Admits that plaintiff was discharged on Auzust 7, 
1963, pursuant to Air Force Regulation, AFR 39-14, and that 
this discharge contained a provision barrinz plaintiff's re- 
enlistment. Denics that plaintiff's ilonorable Pischarge for 
tho convenience of the Air Force occurred before the hearing 
Board's action could: be reviowed. Affirnatively avers that 
the Board's findings and recommendations were approved by the 
g@isckarge authority on March 23, 1953, and that there was an 
additional review of plaintiff's case by Headquarters, United 
States Air Force. 


qT. Denies the allegations contained in paragraph 7. 
Affirratively avers that plaintiff was advised of certain al- 
legations against him which could result in his discharre; that 
he was offered the opportunity to have his case heard by a 
Board of Officers; and that he chose to resign in lieu of 


further administrative proceedinzs. 
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8. Denies the allezations mde in paragraph 8 of the 
comlaint. Affirzatively avers that plaintiff's discharge is 


in full conformity with law and is not arbitrary or capricious. 


9. Paragraph 9 of the complaint is 2 conclusion of 
lav not requiricy an answer. If an answer be roquired, since 
| 
plaintiff seeks re-instatonent, defendant agrees that an action 


for money damazes is not an adcquate remedy at law. | 


310. Admits the allezations in paragraph 10 of the corm 
plaint. Affirnatively avers that as to plaintiff's reserve 
officer status, he failed to exhaust his administrative remedy 


in that he did not have a Board of Officers consider ‘the alle- 


gations against hin. ! 
[Subscription Omitted in Printing] 
[Certificate of Service Omitted in Printing] 


[Filed Nov. 27, 1967] 
[Caption Omitted in Printing] 


MOTION FOR SUMMARY JUDGMENT 


Comes now the plaintiff herein by his attorney, Byron K. Welch, 


and moves this Honorable Court for summary judgment on the ground that 
| 


there is no genuine issue of fact and that as a matter of law plaintiff is ene 


titled to judgment, Attached hereto and made a part hereof are plaintiff's 
staternent of facts and memorandum of points and authorities in support of 
| 


this motion. 


(Subscription Omitted in Printing] 
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MEMORANDUM OF POINTS AND AUTHORITIES 


IN SUPPORT OF PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT 


——— 


It is well established that in cases of this type the judiciary rnay = : 


view the Cecisions of the Secretary and inquire as to whether the rules and 


regulations have been followed in the proceedings leading to discharge, mpethee 


the actions of the Secretary were. arbitrary and capricious and whether the 
Secretary has acted within the sphere of his statuatory and constitutional au- 
thority Harn:on v. Brucker 355U.S. 579 (1952) Bland v. Connally 119 U.S. 
App D.C. 375, 293 F2d 852 (1561), 

Plaintiff has exhausted his administrative remedy and has filed his 
complaint herein as soon as possible under the circumstances. 

Plaintiff contends that the principle defects in the proceedings 
leading to his discharge are those hereinafter set forth. 

(1) Before recommending that action under AFR 39-17 ts initiated 
the immediate commander of the plaintiff was required to make every effort 
to counsel the plaintiff and to m:ake reasonable efforts to rehabilitate the 


plaintiff. AFR 39-17 provides in part as follows: 


"7, Action Required Before Recommending Processing 
Under This Regulation. Before recommending processing under 
this regulation, the immediate commander will: 

a, Make sure that every effort is rrade to counsel the 
airman and to vary his military assignments where duty de- 


ficiencics are involved. 
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b. Insure that appropriate aspects of the character 
| 
guidance program are employed. See AFR 35-31. 
c. Take necessary action to insure that reasonable 


efforts are rade to rehabilitate the airman (except where 


| 
attempts at rehabilitation are obviously impractical for 


| 
the Air Force to undertake as in confirmed drug addiction 


problem of an unfit airman by reassigning him rather than 
| 
attempting to make him into a satisfactory airman," 


The record herein demonstrates that plaintiff's commanding officer 
failed to follow the provisions of this sectioa of the rezulations and there is nq 
showing that eny attempts at counselling or rehabilitation were made. 

Plaintiff was charged with alleged misdeeds which had occurred before 
November 5, 1961 and which were known to the defendant prior to November * 


1961. He needed no rehabilitation or counselling to be satisfactory to the Air 


Force until February of 1952. No reason appears on the record as to why he 


could not have been counselled or rehabilitated to the extent that he could havy 
remained in the Air Force until eligible to retire, no later than May 27, 196-4. 
(2) The plaintiff did not receive proper notice as to the AFR 39-17 
proceedings which were brought against him. AFR 39-17 ge (2) provides as 
| 
follows: | 


| 
"C, Notification to the airman. After errengements 


have been rnade for military counsel to represent/the airman, 
| 


the ixemediate commander will call in the airman if he is 
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available end furnisn him a letter of notification, which will 
include the following: 
(2) Svecific reason (s) for the proposed 
Gischarse; type of discharce being recom- 
mended (undesirable, gencral or honorable), 
and advice that the final decision in the case 
rests with the discharge authority." 
The Air Force knew at the time notice was given to plaintiff the 
he was accused of othor actions which would be considered by the Eoard but 
failed to give hiz: the notice required by the revzulation, The reculation sives 
no discretion as to whether such notice is required. 
(3) The Board which heard and decided the AFR 39-17 proceeciass 
was improperly coastituted, 
For reasons untmown the Recorder cf the Doard Lt. John It. Lewis, 
Jr. bezan to operate as such on January 23, 1953 since he signed the letter 
of notification to the claintiff on that date. Lt. Lewis was not however appoint 
as Recorder of the Board until January 20, 1953 (Exhidit A to AFR 29-17 pro- 
ceedings) Lt. Lewis was therefore acting without authority when he sent the 
Ictter of notification. 
The record shows that the Recorder ia these proceedings exercised 
funcations analacous to that of a prosecutor in a criminal proceedings. He 
introduced evidence, objected to plaintiffs evidence, questioned witnesses, 


and arzued avainst plaintiff's contentions before the Board. 


Appointment of Lt. John HW, Lewis, Jr. as prosecuting member of 


the Poard appears to have resulted from the independent actions of this CHESS: 


et 
& 
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Lt. Lewis while controlling the voir dire of the officers of the AFR 39-17 


Board made no statements as to his interest in the case, His actions 2s a 


member of the Board helped deprive plaintiff of a fair hearing, The bias of 


the Recorder is shown by his actions prior to his aspointment as Recorder. 


His appointment violated APR 39-17 (125) which provides: | 


12" ----- Care will be exercised in selecting 


individuals to serve on boards convened under this regula- 


tion to rake sure that: 


a. The board is composed of experienced individuals 
| 
of mature judgment, 


| 
b, The board is comsosed of unbiased individuals 
fully coznizant of the regulations and policies pertaining to 


A | 
the case uncer consideration. 
| 


ce. The officer making the report required by paras 
graph $a or any intervening officer who has direct hnowledge 
of the cose, is not a rember of the board. | 
d. If the ressondent is an enlisted member of a 
: ! 
Reserve cox.penent or an airn-an holding an appointment 
as 2 Reserve of the Air Force corsmissioned or warrant 
officer, the rrer:bership of the board will include a majority 
of Reserve officers, ifavailable, Where a majority of 
Reserve corr ponent members is not available, the board 
will include at least one Reserve component officer, Wy 
The record herein further fails to show that the Board included the requisite 


number of Reserve officer, 
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(4) The Air Force regulations provide that the Legal Cfiicer is to 
be excluded fror: closed sessions of the Board of Officers, but the Renorter 
and the Legal Officer did meet with the Soard in closed'sessions without the 
presence of plaintifi or his counsel and made recomraendations as to the de- 
liberations and conclusions of the Board. AFR 39-17 (13a) provides as fol- 
lows: 
"13. Procedures a Board Vill Follow: 
a. General, The board will follow the procedures 
ountlined in AFR 11-1 and the policies set forth in 
this regulation, The convening authority, or his 
culy appointed designee, will thoroughly instruct 
board members concerninz their responsibility to 
carry out the policies contained in this reculation 
and may furnish specific suidence to a board if such 
action is consicered avnronriaie. Strict rules of 
evidence need not be followed, but reasonable bounds 
of relevancy coxpetency, an rateriality will be 


maintained, When the board rects in closed session, 


only the voting mer.bers will be present." 


The Reporter and the Legal member of the Board were not only 
present at closed sessions of the Board but the Legal Officer drew up findiazs 
of the Zoard not based on the reported findings. 

(5) The Board in spite of its knovw edge that plaintifi's daughter 


wa3z not in plaintiff's custody rade no attempt to contact his daughter for the 
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| 
pursose of requestinz that she appear and testify but it cid accept and cen- 


| 
sider her hearsay statement s over objections. | 


AFR 11-1 (2b) provides in part as follows: 


dence preseribed for trials by courts-rnartial. However, 
general ol:sservance of the essence of the following rules 
will prozote orderly procedure and increase the proba- 

| 


bility of a full, fair, and impartial investigation. 


| 
| 
(1) Materiality and relevancy of evidence 


(paragraph 137, MCM 1951, page 233). 
(2) Presuix.ptions; direct and circumstantial 
evidence (paragraph 138, MCii 1951, page 


239). 


(3) Hearsay rules (paragraph 139, MCM 


1951, page 247)." 


AFR 11-1 9 provides in part as follows: 


should 


9. Evidence, The investigation by the board 


be so conducted that the best evidence obtainable and! available 


| 
may be considered, Boards are enjoined to require 
wherever possible, which tends to fix cates, places,| persous, 
and events definitely and accurately. Usuolly, a board's in- 
vestization is resolved into an inquiry concerning a few es- 


| 
sentiol facts. These facts should be established by evidence 
: | 


of sufficient weicht to be convincing. 
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a. The board should not be satisfied until all 


reasonably available evidence tas been examined, 
such as: 
(1) Sworn testimony by witnesses appearing 


before the board. 
(2) Depositions, " 


(emphasis appears in AFR 11-1, not supplied) 


The Board failed to see the best evidence, the testimony of ae 


daughter, and admitted hearsay. AFR 11-1 is made applicable to AFR 39-17 
proceedings by section 13 of AFR 39-1 7, supra. 

(6) The applicable rezulations required that plaintiff be given notic¢ 
of the names of the witnesses to be called as well as specific allegations or 
questions to be“investigated,. 

AFR il-1 (3) provides in part as follows: 

6. Notification to Persons Concerned: 

a, In every case in which the conduct, efficiency, fitness 
or pecuniary liability of any person is to be investigated, the 
recorder will, at a reasonable time in advance of the oe 
vening of the board, deliver or dispatch to the person con- 
cerned a written com:municatioa, stating: 

| (2) Time and place of the conveninz of 
the board. 
{2) Specific allezations or questions to be 
investizated, in sufficient detail to enable 


| the person to answer. Goneralized state- 


| 
JA17 ! 


ments will not be used, except, as required 
for the protection of classified infors: ation 
under existing security regulations or ci- 
rectives. 

(3) Names of 
by the board, 


The record herein shows that plaintiff received no notification pur- 


suant to this regulation. 
(7) The findings of the Board in plaintiff's AFR 39-17 hearing were 
against the weight of the evidence and were not supported by et peromes evi- 
dence. Plaintiff was accused of sexual perversion end found guilty thereof on 
the basis of hearsay evidence and on the basis of the purported confession 
secured in violation of plaintiff's constitutional rights during interrogation. 
Prejudicial evidence was admitted over objection as to ranters concerning 


which plaintiff had not received the required notice. The Legal Cfficer, in 


session and drew 


violation of the applicable regulations appeared ina closed 
up findings which were "rubber stamped" by the voting members of the 
Board who should have decided the matter. If the rane evidence had 
been included no substantial evidence would have existed ah which to base 
the Board's findings. 
(8) The AFR 39-14 proceedings which resulted in plaintiff's dis- 
charge were based solely on the AFR 39-17 proceedings which, as has been 


shown, were invalid. The provisions of AFR 11-1 (6) quoted in part in para- 


graph 6 of this memorandum required that in the AFR 39-14 proceedings 
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plaintiff should have had notice of the proceedings, the opportunity to appear 


in person and by counsel and a hearing where his rights would receive the 
protection of AFR 11-1. Plaintiff received no notice of this hearing, could 
not appear and plaintiff was not accorded due process of law in this hearing. 
None of the provisions of AFR 11-1 were followed in this hearing. 

(9) After plaintiff's discharge from the Air Force he was threatened 
with proceedings seeking to remove him as a Major in the Air Force Reserve. 


These proceedings were to be based on the invalid AFR 39-17 proceedings, 


Flaintiff on advice of military counsel appointed by defendant, then resigned 


from the Air Force Reserve. The invalid AFR 39-17 proceedings resulted in 


@ coerced resignation which should be set aside. 

(10) The Air Force using ae part of its inducement the retirement 
rights which plaintiff could build obtained plaintiffs successive enlistments 
until it discharged him no n:ore than nine (9) r-onths and twenty (20) days be- 
fore he had attained tyrenty (20) years of honorable active duty with the 
Armed Forces of the United States which would have entitled him to retire 
with pay. His discharge was stated to be for the convenience of the Secretary 
of the Air Force. Plaintiff contends that all of the finding of the AFR 39-17 
dealt with alleged misdeeds which occurred before plaintiff's last enlistment 
all of which the Air Force knew of before the last enlistment. Under such 
circumstances the action of the Secretary in discharging plaintiff was ineoui- 


table, arbitrary and capricious. 
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| 
For the foregoing reasons plaintiff requests that this Court grant 
| 


his Motion For Summary Judgment. 


[Subscription Omitted in Printing] 


[ Certificate of Service Omitted in Printing] | 


[Filed Jan. 15, 1968] 
[Caption Omitted in Printing] 


DEFENDANT'S CROSS-MOTION FOR SUMMARY JUDGMENT 
Defendant Brown, by his attorney, the United States Attorney 
for the District of Columbia, moves the Court for suamery judgment 
in his favor on the ground that there are no litigeble issues of 
fact, and that defendant is entitled to judgment as a matter of 
law. | 
| 
Incorporated herein and made a part hereof in| support of 
the cross-motion for summary judgment are the certified military 


| 
records, comprising: 


(2) Personnel records of plaintiff; 


(1) Air Force Regulation 39-17, with changes} 
| 


(3) Air Force Regulation 39-14, with changes; 
(4) Air Force Regulation 45-40, with changes} and 


| 
(5) Records of the Air Force Board for the Correction of 
| “Military Records. | 


[Subscription Omitted in Printing] 
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DEFENDANT'S 
MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF CROSS-MOTTON FOR SU:DIARY JUDGMENT 
A a NTE LCI Le 


- 


now maintainin’: this untimely Lausult 
seeking to challense his discharvese 
a ae EES 9 


in this action filed April 20, 1966, plaintiff seeks restora- 


I, The doctrine of laches bars plaintiff fron 


tion to the status of an airman retroactive to the date of his 
Honorable Discharge for the convenience of the Government - 
August 7, 1963 - and restoration to the Status of an Air Force 
Reserve commissioned officer retroactive to the date of his 


Discharge under honorable conditions - December 30, 1964, 


"To establish the defense (of laches), the evidence must 
show both that the delay was unreasonable and that it prejudiced 
the defendant." Powell v. Zuckert, U.S. App.D.C. » 366 
F.2d 634, 636 (1966). 


(2) Unreasonable delay 


As to plaintiff's status as an Airman, the delay between 
his Honorable Discharce and the filing of this suit encompasses 
32 1/2 months, and we submit that this delay of nearly two years 
and three/fourths is unreasonable as a matter of law. Norris v. 
United States, 257 U.S. 77, 80 (1921) (eleven months delay); 
United States ex rel. Arant v. Lane, 249 U.S. 367, 372 (1919) 
(almost two years delay); Chavnelle ve. Sharp, 112 U.S.App.D.C. 
182, 183, 301 F.2a 506, 507 (1961), cert. denied, 370 U.S. 903 


(1962) (almost three years delay); Caswell NM. Morrenthau, 
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69 App.D.C. 15, 17, 98 F.2d 296, 298 (1938) (over 


eighteen 


months delay, and citing numerous State cases in which "as little 


as four months delay ensued"). Assuming that plaintiff's resort 
| 


to the Air Force Board for the Correction of Milit 
(application filed January 6, 1964; denied July 29 


ary Records 
» 1964) exhaust- 


ed his administrative remedy as to his discharge as an airman, 


the delay between the Board's final action and the 


filing of suit 


is almost 21 months, and unreasonable. Norris ve. United States, 


a A 


supra (eleven nonths); United States ex rele Arant 
(twenty months); Grasse ve. Snyder, 89 U.S. App.D.Ce 
F.2d 35 (1951) (sixteen months). 


As to his status as an Air Force Reserve offi 


| 
ve Lane, supra 


352, 192 


cer, the delay 


between his Discharge under honorable conditions and the filing 


of suit is 15 1/2 months, and unreasonable. Norrt 
—- 


5 ve United States, 


supra (eleven months); Grasse Ve Snyder, supra (sixteen months); 


Morse v. United States, 59 Ct.Cl. 139, 155 (1924), 


anveal dismissed 


as untinely, 270 U.S. 151, 154 (1925) (over thirteen months delay). 


(bv) Prejudice to the Government 


In the leading case of United States ex rel. iArant v. Lane, 


suvre at 372, the Supreme Court highlighted the nature of the 


prejudice to the Government: 


"(s)uch a long delay(20. months) must necessar 
in changes in the branch of the service to wh 


ily result 
ich he was 


attached and in such an accumulation of unearned salary 
that, when unexplained, the manifest inequity which 


would result from reinstating him renders the 
of the doctrine of laches peculiarly appropr 
interests of justice and sound public policy, 
Here, no less than in Arant, the prejudice to the 


obvious. 


epplication 


fate in the 


Government is 
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. Accordingly, we believe that the defense of laches, without 
more, warrants dismissal. However, we go on to consider the other 
points here presented. Under Points II and III below, we discuss 
the applicability of the doctrine of the exhaustion of administra- 
tive remedies. Under Point IV below, we turn to discuss the 


merits. 


The doctrine of exhaustion of administrative 


remedies bars plaintiff tron raising issues 

-before the Court which he failed to raise 

Before the Alr Force Board for correction of 
ititary Records. ; 


2/ ee 
In his complaint and in his motion for summary judgment, 


plaintiff alleges that the proceedings under Air force Regulation 
39-14 ("Separation for the Convenience of the Government") were 
procedurally defective, in that (1) he was not given notice of 
what he presumed to be a “hearing” before the Air Force Personnel 
Board on May 17, 19633 (2) he was not afforded the opportunity to 
appear in person and by counsel; and (3) he was not accorded his 
rights under Air Force Regulation ll-1, which plaintiff claims is 
applicable to proceedings under AFR 39-14. 


But in his application to the Air Force Board for the 
Correction of Military Records, filed five months after his 
honorable discharge for the convenience of the Government, plaintiff 
failed to raise these issues. This failure now precludes hin from 


raising these issues before the Court. United States v. L.A. Tucker 


2/ see paregreph 6. 


3/see paragraph (8) on page 8, Menorandum of Points and Authorities 
in support of Plaintiff's Motion for Suamary Judgment. 
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Truck Lines, Ince, 344+ U.S. 33; 37 (1952)s Unemployment Coanensation 


Comaission, etc. v. Arazon, 329 U.S. 143, 155 (1945) 5 California 


Interstate Tel. Co. V. Federal Communications Comaission, 117 U.S. 
OL — ! 


App.D.C. 255; 258, 323 F.2d 556, 559 (1964). | 


| 

III. The doctrine of exhaustion of administrative 
remedies bars plaintirt from resortin; to this 
Ourt where ne hes yet to exnaust a post-discnarse 


administrative remedy. 


Subsequent to plaintiff's discharge as an enlisted man and 
his submission of an epplication to the Air Force Board for the 
Correction of Military Records, the Air Force on April 27, 1964 
initiated a discharge action against plaintiff, then a Major in 
the Air Force Reserve, under the provisions of Air Force Regula- 
tion 45-4o ("Discharge of Officers of the Air Force Reserve by 
reason of Misconduct or Inefficiency"). Initially, plaintiff elect- 
ed to transfer to the Retired Reserve but the Secretary of the Air 
Force disapproved his application. Plaintiff then elected to sub- 
mit his resignation. Tne Secretary accepted it, and directed 
that Major Geiger be issued a Discharge under Honorable conditions. 
Unlike his actions following his discharge as an enlisted man, 


plaintiff did not apply to the Corrections Board. 


In his complaint and in his motion for sunmary judgaent, 


plaintiff alleges, with a broad-brush, that his resignation fron 


’ 


the Reserve was "coerced." 


4/see paragraph 7. 


5/see paragraph (9), pases 8-9 of the Memorandum of Points and 
Authorities in support of Plaintiff's Motion for Summary Judgment. 
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But we would submit that this issue is not yet ripe for 


Judicial decision, "The faniliar doctrine...is that ir an adminis- 
trative renedy is available it must be employed before the courts 
may be called upon to exercise judicial power. " Accordingly, the 
Fifth Circuit has held that, where the Serviceman has yet to 
exhaust his post-discharse edministrative remedies, resort to the 
District Court was premature.” However, in 1961 two members of this 
Circuit adopted @ hybrid rule that the District Court is not 
deprived of jurisdiction by the plaintirrts failure to exhaust 
post-discharge administrative remedies, but that it may, in its 
SERS refrain from decision while retaining Jurisdiction of 
the case.” We would urge that the dissent of the third member of 
the Ogden panel reflects the better, and majority, rule and should 
be adopted by this Court. 


IV. The ection of the Secretary of 
the Air Force should in any event 
De Sustained as being in accord 


with law. 


During December 1962, plaintirr was notified that discharge 
action against him Was being initiated under Air Force Regulation 
39-17 ("Discharge of Airmen because of Unfitness"), At the end 
of a two-day hearing, a Board of Officers made certain findings 
of fact and recommended that plaintiff be furnished an Undesirable 
Discharge, 


Vo-den vy. Zuckert, 111 U.S.App.D.c, 398, 298 F.24 312 at 318 (1951). 
see wecuray v. Zuckert, 359 F.2d 491 (5th Cir. 1966), cert. denied 
Sub. noa., HeCurdy v. Brown, 385 U.S. 903 (1955). 


Poeaen v. Zuckert, supra, at 314-317. 
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Before the issuance of an undesirable discharge, an Air Force 


Personnel Board met in Washington, D.C., on May 17, (1963 » to 
consider plaintiff's case. The Board recommended to the Secretary 
of the Air Force that the plaintiff be honorably discharged pursuant 
to paragraph 2, Air Force Regulation 39-14A, June 23, 1962 ("Separa- 


tion for the Convenience of the Governnent"). 


During July 1963, the Secretary ordered that the plaintiff be 
so discharged and that the proceedings under AFR 39-17 be set aside. 
As a result of the Secretary's actions, the plaintiff was honoraoly 
discharged on August 7, 1963, for the convenience of the Government 


and issued an Honorable Discharge Certificate. 


Plaintiff Bee ane that the meeting of the! Air Force 
Personnel Board on May 17, 1963, was a "hearing" to which the 
provisions of AFR 11-1 would apply. | 

Soy contention, we submit, is without merit. | (1) “The 
record clearly demonstrates that what occurred on May 17, 1963, 
was not an adversary hearing but the meeting of a personnel 
board empowered (a) "to consider” plaintiff's personnel records 
and (b) to make a recommendation to the Secretary 4s a result of 
that consideration. (2) Moreover, Air Force Regulation 39-14, 
March 1, 1960, as amended June 28, ‘1962, did not accord plaintiff 
the right to a hearing. It therefore follows that AFR 11-1, upon 
which plaintiff relies, is not applicable. 


2/ See Point II, supra. 


ee 


10/see Government Exhibit 2. 


. JR'26°* pace, aN A om Ted egleatt 
We believe that the case of (Norman W.)} Birt v. United States, 


——St.Cl._, ____F.24___(1967)(to. 203-66, decided July 20, 
1967) is dispositive of the instant case. In Birt, the Marine 
Corps learned that the plaintiff, a master sergeant having more 
than eighteen years of service, had been sexually involved with a 
minor. Under a resulation sinilar to AFR 39-14, as anended, the 
Marine Corps issued Birt an honorable discharge for the convenience 
of the Government by way of an administrative action that cut short 
his term of enlistaent. Birt contended that the Marine Corps nad 
failed to give hia a medical board evaluation, but the Court held 
that the regulation granting such an evaluation wos not epplicable 
to discharges for governmental convenience. In conclusion, the 
Court said 


® A serviceman does not have a right per se to 


remain in service until the expiration of his 
enlistment. (Citations omitted), His removal 
rior to that tine may be accomplished adninistratively, © 
feitation omitted), and such action would be subject to 
validation by the judiciary only if 4t exceeded 
statutory authorlty, (citation omitted), ignored 
procedural rishts, (citation omitted), or violated 
minimum concepts of fairness, (citation omitted). Absent 
any such irresularity, there is no basis ror judicla 
scrutiny for we aay test idity or a discnarsce only 
in teras of its lezal sufficlency and not in terns oF te 
military's wisdom in discharging one of its nenbders, “LL 


Here, the plaintiff contends that the Air Force failed to 
. . , 
follow an applicable regulation but, like Birt, the regulation is 


not applicable to discharges for governmental convenience, 


1Vpirt v. United States, supra, slip op. at 3. 
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Conclusion 


For the foregoing reasons, defendant respectfully submits, 


the Court should grant defendant's eross-motion for) summary 
judgment and dismiss plaintiff's action. 


[Subscription Omitted in Printing] 


——_— 


[Caption Omitted in Printing] 


| 


This cause having come on for hearing upon thel cross-notions 
for summary judgment filed by the parties hereto, end upon considera- 
tion of the motions, the exhibits and the menoranda of points and 
authorities filed in support thereof and in opposition thereto, 
and counsel for the parties having been heard in open court and it 
appearing to the Court that there exists no genuine 4ssue of material 


fact, it is by the Court this __/I fe day of April, 1968, 


| 
ORDERED: (1) That plaintiffs motion for suanary judgnent be, 
" pnd the sane hereby is, denied; and (2) that defendant's motion for 
summary judgnent be, and the same hereby is, granted, and the action 


is hereby dismissed. 


[Certificate of Service Omitted in Printing] 
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(Excerpts from AFR 39-17 Hearing] 


Q. [Legal] I wonder if I could ask you some questions about 
the abortion? Who paid the doctor that performed this abortion? 
A. [Sgt.] You mean who actually gave him the money? I actually 
gave him the money. 

Q: Did you know in advance how much it was going to be: A. 
Yes, sir, my wife had made all of the arrangements and she notified 
me and she gave me the address and I took the girl up there. 

Q. How long did the abortion take? A. Thirty or forty-five 
minutes; I am not sure. 

Q . Did you take your daughter back to Delaware? A. Yes, 
I brought her back the same day. 

Q. Didn’t you have any concern about her health or well-being 
as a result of this sort of thing? A. Why certainly I did. That’s why 
I took her to a doctor. When my wife told me that it was'a qualified 
medical practitioner who was going to do the operation, I'‘had no con- 
cern anymore. 

Q. So you had no concern and you went along with it? A. I 
went along with what these people, my wife and daughter, had 
decided. 
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BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


Did the Court below properly grant the motion for Summary 
Judgment of appellee and deny that of appellant where the record 
and pleadings in this military discharge case raised questions! of fact 
and law as to whether the appellee had authority under applicable 
regulations to discharge appellant as he did, whether the applicable 
regulations were followed in securing appellant’s discharge and 


whether under the circumstances of this case appellant’s action caus- 
ing the discharge was arbitrary and capricious. 


This case has not been before this Court previously. 


STATEMENT OF THE CASE 


This casé¢ arises from the discharge of appellant, hereinafter re- 
ferred to as plaintiff, by appellee, Harold Brown as Secretary of the 
Air Force, hereinafter referred to as defendant. Plaintiff was dis- 
charged from the Air Force on August 7, 1963, for the convenience 
of the Government and prohibited from reenlisting by the defend- 
ant. Complaint was filed in the U.S. District Court for the District 
of Columbia on April 5, 1966 (J.A. 3) requesting that plaintiff be 
restored to active duty because his discharge was illegal. Defendant 
answered denying the complaint (J.A. 6) and after discovery plain- 
tiff filed his motion for Summary Judgment on November 27, 1967 
(J.A. 9). Plaintiff's motion was opposed by defendant and defend- 


ant filed a cross-motion for Summary Judgment (J.A. 19) which was 
opposed by plaintiff. After hearing on the cross-motions for Sum- 
mary Judgment an order was entered by the Court below denying 
plaintiff's motion for Summary Judgment, granting defendant’s mo- 
tion for Summary Judgment and dismissing plaintiff's action (J.A. 27). 
This appeal followed. 


The plaintiff served on active duty with the Armed Forces of 
the United States from January 16, 1943 until he was discharged. 
He had last enlisted prior to his discharge on November 5, 1961 for 
a four (4) year enlistment. His successive enlistments in the Armed 
Forces were’ actively sought by the Armed Forces which among 
other inducements offered the plaintiff the right to retire with pay 
after twenty (20) years of honorable service in the Armed Forces. 
When plaintiff was discharged he was a Staff Sergeant and he 
would have been eligible for retirement no later than May 27, 
1964. Among other decorations, plaintiff had been awarded the 


Distinguished Flying Cross, the Purple Heart with one Oakleaft Clus- 
ter, the European-African-Middle East Campaign Medal with five 
battle stars, and the Air Medal with two clusters. During World War 
Il, plaintiff flew twenty-six (26) combat missions, was shot down 
over Yugoslavia on November 4, 1944 and was a prisoner of! war in 
Germany for about six (6) months. Prior to his discharge he held 
an appointment as a Major in the United States Air Force Reserve. 
Under threat of disciplinary action plaintiff resigned from the Air 
Force Reserve on December 4, 1964. 


The following events preceded plaintiff's discharge. On| Decem- 
ber 14, 1962, plaintiff was notified that action was being initiated 
against him under Paragraph 4(b) AFR 39-17. The letter off notifi- 
cation stated that he was recommended for discharge for having en- 
gaged in sexual perversion prior to his last enlistment. No attempt 
was made towards counselling plaintiff or giving him character guid- 
ance or in rehabilitating him prior to commencement of the AFR 
39-17 proceedings. 

A Hearing Board was convened on January 31, 1963, and a 
hearing was held at which plaintiff and others testified; the ‘Board 
admitted hearsay evidence against the plaintiff concerning the charge 
of sexual perversion and it considered evidence concerning plaintiff's 
alleged participation in an abortion and concerning plaintiff's alleged 
financial irresponsibility with which he had not been previously 
charged. All of the alleged acts bearing on plaintiff's fitness which 
the Board considered had occurred prior to the enlistment under 
which plaintiff was serving. 


The Board recommended that plaintiff be discharged from the 

United States Air Force for unfitness, that he not be permitted to 

retain his commission in the Air Force Reserve and that he be given 

an undesirable discharge. Plaintiff contended in the Court below 

that the AFR 39-17 proceedings were defective in that they did not 
| 


comply with the rules and regulations governing such hearings in 
several particulars, improper evidence was admitted, the findings of 
the Board were against the substantial weight of the evidence and 
the decision of the Board was arbitrary and capricious. 


Before the discharge for unfitness pursuant to the Board’s rul- 
ing could take place an “Air Force Personnel Board” met in Wash- 
ington, D.C. on May 17, 1963. The plaintiff was not notified of 
this hearing nor was he permitted to be present at the hearing in 
person or by counsel. Authority for this hearing was claimed to be 
found in AFR 39-14, paragraph 2. After considering the recom- 
mendations of the Personnel Board the defendant as Secretary of 
the Air Force set aside the AFR 39-17 disciplinary proceedings and 
ordered that the plaintiff be given an Honorable Discharge under 
AFR 39-14 (2) for the convenience of the Government which he 
received on August 7, 1963 (J.A. 7). Plaintiff would have been 
eligible for retirement with pay if he had been permitted to remain 


in the Air Force no more than nine (9) more months and thirty 
(30) more days (J.A. 7). 


At the time of plaintiff's discharge he was a Major in the 
United States Air Force Reserve. On April 27, 1964 proceedings 
looking to his discharge from the Reserve of a less than honorable 
nature based’ on use of the invalid AFR 39-17 proceedings which 
had previously been set aside by the defendant on July 17, 1963 
were initiated. On advice of military counsel appointed for plaintiff 
by the defendant, plaintiff tendered his resignation from the Air 
Force Reserve which was accepted on December 14, 1964. Plain- 
tiff appealed to the Air Force Board for the correction of Military 
Records for relief from his discharge and his application was denied 
on July 29, 1964. 


ARGUMENT 
I. 


DEFENDANT HAD NO AUTHORITY TO DISCHARGE PLAINTIFF 
UNDER AFR 39-14 UNDER THE CIRCUMSTANCES OF THIS CASE. 


Plaintiff contends that his discharge from the Air Force! 


jwas ar- 


bitrary and capricious in that the defendant failed to apply its regu- 


lations in accomplishing the discharge. 


AFR 39-14 under which 


plaintiff was discharged is designed on its face to permit discharge 
of members of the Air Force before termination of their enlistment 
for certain specific reasons which are listed in paragraph 3 thereof. 


These reasons are: 


“(a) 


(b) 
(c) 


(d) 


(e) 


(f) 


To accept an appointment as an officer—in any of the 
\ 


Armed Forces. 
To permit immediate reenlistment— 


To separate an airman with insufficient service retain- 


ability for a permanent change of station. | 


To separate an airman eliminated from aviation |cadet 


training—under the Air National Guard quota. 


To occupy a critical position in an outside activity es- 


sential to the national health, safety or interest, 
To accept public office—. 


To correct an erroneous enlistment or induction. 


To release an airman eliminated from aviation 
training or officer training school who enlisted s 
cally for such training. 


To enter accredited medical or dental school. 


cadet 
pecifi- 


To enter or return to a recognized institution of higher 


education—. 
To study for the ecclesiastical ministry. 
To discharge an indefinite enlistee. 


(m) To separate a marginal airman. (at the end of two 
years service) 

(n) To separate an airman eligible for separation on a Sat- 
urday, Sunday or Holiday. 


(o) To separate an airman for having concealed certain ju- 
venile records. 


(p) To release an airman for unique or unusual reasons.” 


Plaintiff! was discharged under Section 3 (p) of AFR 39-14 
which provides in its entirety as follows: 


“3p. To release an airman for unique and unusual reasons. 
An airman who believes himself entitled to separation 
for a reason not specified elsewhere in this or other reg- 
ulations, may apply for separation under, this paragraph 
if his reason is unique or unusual. His application will 
be endorsed through command channels. 

(1) The commander exercising general court-martial ju- 
risdiction (or higher authority) may finally disapprove 
the application, if in his opinion it is not based upon a 
unique or unusual reason, or is otherwise without merit. 
If the application appears to merit the consideration of 
Headquarters USAF, that commander will forward it to 
Headquarters USAF (AFPMP-4B) for a final decision. 


(2) This paragraph may not be used by an airman as a 
method of appeal from a decision made by competent 
authority.” 

AFR 39-14 as a whole permits discharge under certain specific 
and unusual circumstances which are enumerated. It is not a regu- 
lation designed to permit the defendant Secretary of the Air Force 
to discharge any airman at any time for any reason not even for 
what the defendant considers the best interests of the Air Force. It 
is clear that AFR 39-14 paragraph 3(p) may not be used by the de- 
fendant as a substitute for disciplinary action. By its terms para- 
graph 3(p) is to be used (1) when the airman involved requests his 


own discharge for a unique and unusual reason such as being a con- 
scientious objector and (2) when such request is not used by 
the airman to appeal from a decision made by a competent au- 
thority. Plaintiff contends that under AFR 39-14 as it was in ef- 
fect when he was discharged the defendant only had the power to 
discharge airmen for the specific reasons given in AFR 39-14 or 
after considering any unique or unusual reasons proposed by, an air- 
man seeking discharge. It should be noted that the defendant in 
the court below did not show that there is any long standing inter- 
pretation by the Air Force of AFR 39-14 as a broader power in the 
defendant to discharge in his discretion for reasons not there set 
forth. 


The defendant appears to have recognized that AFR 39-14 as 
it was in effect when plaintiff was discharged limited the powers of 
defendant since about a year after plaintiff’s discharge paragraph 2 
of AFR 39-14 was amended to give the defendant the power to di- 
rect the separation of any airman prior to the expiration of his en- 
listment “‘if the Secretary determines that such separation is in the 
best interest of the Air Force”. 


Although plaintiff could have been discharged pursuant to the 
AFR 39-17 disciplinary proceedings which were set aside he was not 
so discharged. It appears however that defendant while setting aside 
the AFR 39-17 proceedings and thereby eliminating the possibility 
of attacking the infirmities that plaintiff has listed in detail | which 
occurred during those proceedings (J.A. 10) accomplished the same 
punitive results in cutting short plaintiff’s enlistment at least eight 
(8) months prior to his becoming eligible for retirement with pay 
and benefits and prohibiting his reenlistment. AFR 39-14 is not de- 
signed for punitive action and its use for this purpose was arbitrary 


and capricious. 


Plaintiff contends that the pattern of events which occurred 
here shows that the only reason plaintiff was discharged was 
because the AFR 39-17 Board had recommended that he be dis- 
charged as unfit. No other unique or unusual reason appears in the 
voluminous administrative record filed in the court below or in de- 
fendant’s pleadings. If the AFR 30-17 recommendation had been 
upheld plaintiff could have been discharged under that regulation. 
The regulation was not upheld but was set aside by the defendant 
and then plaintiff was discharged under AFR 39-14 without benefit 
of a hearing or other safeguards for his rights for punitive reasons. 
The defendant had no authority to use AFR 39-14 as a summary 
guise for punitive action, Birt v. U.S., 180 Ct. Cl. 910 (July 20, 
1967). 


Even if the record below did not, as plaintiff contends, con- 
clusively show that the only reason for plaintiffs discharge under 


AFR 39-14 was the 39-17 proceeding which was set aside plaintiff 
raised a genuine issue as to material fact as to the reason for his dis- 
charge. Plaintiff's Statement of Material Facts as to Which 
There is a Genuine Issue, paragraphs 4. and 5. Existence of this 
question of fact should have prevented grant of Summary Judgment 
for the defendant in the Court below. (Rule 56 (c) Fed. R. Civ. P.) 
Dewey v. Clark 86 U. S. Appeals D. C. 137, at 143, 180 F.2d 766, 
at 772, “If conflict appears as to the material fact, the summary 
procedure does not apply unless the evidence on one or the other 
hand is too incredible to be accepted by reasonable minds or is 
without legal probative force even if true; (5) to support summary 
judgment the situation must justify a directed verdict in so far as 
the facts are concerned.” 


11. | 


DEFENDANT FAILED TO FOLLOW THE PROCEDURE REQUIRED 
BY REGULATION IN CAUSING PLAINTIFF’S DISCHARGE. 
Assuming arguendo that the defendant did have authority 
under AFR 39-14 to discharge plaintiff as he did it, defendant failed 
to follow the applicable procedures in causing the discharge. 


AFR 11-1 by its terms should be followed by boards of officers 
conducting investigations and it applies to all Air Force activities, 
(AFR 11-1 paragraph 1). The Board which defendant convened was 
formed to consider whether or not the plaintiff should be discharged 
under AFR 39-14. It considered his entire record and recommended 
that plaintiff be discharged. Defendant’s Statement of Material 
Facts paragraph 14. Plaintiff’s discharge caused him to lose 
grade and status, imposed pecuniary liability against him and his 
conduct and fitness were examined but plaintiff was not notified of 
this hearing and did not appear at it in person or through counsel 
and he was not permitted any participation whatsoever. 


Paragraph (6) of AFR 11-1 sets forth strict rules as to notice 
and opportunity for appearance at any proceedings in which the 
“conduct, efficiency, fitness, or pecuniary liability of any person is 
to be investigated”. The Personnel Board investigated plaintiff's 
conduct, fitness and efficiency and determined that plaintiff should 
suffer discharge prior to opportunity for retirement without’ possi- 
bility of reenlistment without complying with any of the provisions 
of paragraph (6). | 

Paragraph (8b) of AFR 11-1 provides that individuals are en- 
titled to counsel at proceedings which are: | 


“(1) Subjecting him to possible criminal prosecution, or dis- 
ciplinary or corrective administrative action; | 


(2) Jeopardizing a commission, rating, grade, or status; 


10 


(3) Furnishing cause for possible elimination or demotion 
proceedings against him; or 

(4) Imposing pecuniary liability upon him.” 
The plaintiff herein was entitled to counsel under each of the 
quoted sections but he was not permitted to have counsel. To avoid 
belaboring the point the following paragraphs of AFR 11-1 which 
were not complied with are noted here: paragraph (9) and (9a) re- 
lating to evidence, paragraph (9b) relating to rules of evidence, para- 
graph (3)i relating to function and duties, paragraph (4) relating to 
directions to the Board, paragraph (7) relating to the privilege of 
challenge’ for cause, paragraph (10) relating to hearing procedures, 
paragraph (12) relating to protection of absent parties under inves- 
tigation, paragraph (13) relating to findings and paragraph (16) re- 
lating to furnishing a reporter when appropriate. 


It is plaintiff's understanding that the defendant does not con- 
test the fact that the requirements of AFR 11-1 were not followed 
and that defendant’s position is that this regulation was not appli- 
cable. Plaintiff contends that although AFR 11-1 is applicable as is 
shown by its own terms it was not applied and that therefore plain- 
tiff’s discharge was void in that the defendant failed to follow Air 
Force regulations in achieving it. 


Ill. 


PLAINTIFF’S DISCHARGE WAS IMPROPER AND ARBITRARY SINCE 
IT WAS BASED ON CONDUCT BEFORE PLAINTIFF’S LAST HON- 
ORABLE DISCHARGE AND BEFORE HIS LAST ENLISTMENT. 


Plaintiff has demonstrated that his discharge was caused by al- 
legations of misconduct said to have occurred during a previous en- 
listment and before his Honorable Discharge on November 6, 1961, 
and his reenlistment. A reenlistment actively sought by defendant 
with the promise of retirement pay and benefits. The allegations 
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were the only basis of AFR 39-17 proceedings and are the only 
unique and unusual reason on which defendant could have relied in 
discharging plaintiff under AFR 39-14. Defendant knew at the 
time of plaintiff’s reenlistment that accusations of misconduct! had 
been made against plaintiff but defendant still accepted plaintiff's 
reenlistment. Defendant wanted and used plaintiffs services up to 
eight months before he would have been eligible for retirement and 
then discharged him, this was a violation of minimum concepts of 
fairness. | 


Plaintiff contends further that such a discharge was improper 
because it resulted from consideration of matters other than plain- 
tiff’s military record and such consideration was arbitrary and ca- 
pricious. On November 6, 1961, plaintiff was given an honorable 
discharge (Record, Exhibit H). The Honorable Discharge represented 
a final judgment and plaintiff's military record up to that time had 
been honorable, Griffin v. U. S., 115 Fed. Supp. 509, at 514 and 

| 


cases cited. 


“Under the law, an honorable discharge of a soldier 
at the end of his service is a formal final judgment 
passed by the government upon the entire military | 
record of the soldier, and it is an authoritative decla-| 
ration that he has left the service in a status of honor|. 
United States v. Kelly, 15 Wall. 34, 82 U.S. 34, 21 | 
L.Ed. 106; In re Fong Chew Chung, 9 Cir., 149 F.2d 
904; Ex parte Drainer, D.C.Cal., 65 F.Supp. 410, af-| 
firmed in 158 F.2d 981; 6 C.J.S., Army and Navy, § 
32, page 415; 36 Am.Jur., page 208. See also, Unite 
States ex rel. Hirshberg v. Cooke, Commanding Of- | 
ficer, 336 U.S. 210, 69 S.Ct. 530, 93 L.Ed. 621. | 

In Ex parte Drainer, supra, Drainer had enlisted in 
the Marines and deserted after a month. He later | 
was convicted of breaking and entering and served | 
two years in a reformatory in lowa. Thereafter he | 
voluntarily enlisted in the Navy and after a year and 

| 
| 
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a half of honorable service received an honorable 
medical discharge from the United States Naval Serv- 
ice. Subsequently he was arrested, tried and found 
guilty of desertion from the United States Naval Serv- 
ice (Marines). He applied for writ of habeas corpus 
and the Court granted the petition, holding that the 
Marine Corps was a part of the Navy and that his 
honorable discharge from the United States Naval 
Service was a “formal final judgment upon the entire 
military record” of Drainer, thus foreclosing the at- 
tempted prosecution of Drainer for desertion.” 


Plaintiff was discharged for alleged misconduct not connected 
with his military service. In a case such as the present one the de- 
fendant should not have been discharged for reasons other than his 
military record since his discharge resulted in denial of valuable re- 
tirement rights and benefits. Discharge must rest on the serviceman’s 
military record. Kennedy v. Secretary of the Navy, ___ U.S. App. 


D.C. ___,___ F.2d __. (decided July 18, 1968), Harmon v. Brucker, 
355 U.S. 579. Plaintiff's discharge was inequitable and unlawful. 
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CONCLUSION 


Under the circumstances of this case the defendant acted 
in an arbitrary and capricious manner in discharging plaintiff 
and he failed to follow applicable regulations. It is submitted | 
that plaintiff's motion for Summary Judgment in the Court 
below should have been granted and that of the defendant 
denied. It is requested that this Court enter an order requir- | 
ing entry of Summary Judgment for the plaintiff in the 
Court below. 


BYRON K. WELCH | 
1700 Pennsylvania Ave., N.W. 
Washington, D.C. 20006: 

Attorney for Appellant 
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ISSUE PRESENTED 


Whether the Secretary of the Air Force had the right to 
separate an enlisted member of the Air Force without a 
hearing through a non-derogatory “honorable discharge.” 


This case has not previously been before this Court under any 
other name or title. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,111 


GEORGE J. GEIGER, APPELLANT 
v. 


HAROLD Brown, Secretary of the Air Force, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On November 6, 1961, appellant, a Staff Sergeant in 
the United States Air Force was honorably discharged 
at the expiration of a six year enlistment, and on Novem- 
ber 7, re-enlisted for three years. On December 14, 1962, 
Lieutenant Colonel Kupo, Commander, 31st Air Transport 
Squadron, 1607 Air Transport Wing, Dover Air Force 
Base, Delaware, notified appellant that discharge action 
was being initiated against him under the provisions of 
paragraph 4(b) of Air Force Regulation 39-17, March 17, 
1959 (Discharge of Airmen Because of Unfitness). The 
letter of notification stated, among other things, that Lt. 


(1) 


2 


Col. Kupo was recommending that Sgt. Geiger be issued 
an undesirable discharge; that the proposed discharge was 
grounded on 


“Sexual perversion. Specifically, it is alleged that 
from on or about 1 August 1960 to 2 January 1961, 
you committed several acts of sexual intercourse with 
your daughter, Letitia Ann Geiger, then 16 years of 
age.” ; 
and that appellant had the right to have his case heard by 
a Board of Officers. 

On December 19, 1962, Sgt. Geiger so elected. On 
January 23, 1963, Lieutenant Lewis, as Recorder of the 
Board, notified appellant that on January 31, a Board 
of Officers would be convened to hear the case and that 
the Air Force would call as witnesses two members of the 
Delaware State Police. On January 30, Special Order 
M-10, Headquarters, 1607th Air Transport Wing, Dover 
Air Force Base, Delaware, appointed four officers as vot- 
ing members of the Board, and appointed a Legal Mem- 
ber without vote and a Recorder without vote. On Janu- 
ary 31, the Board convened. 

At the two day hearing the Board considered, in addi- 
tion to the sexual perversion complaint stated in the notice 
of December 14, 1962, information that Staff Sergeant 
Geiger, in August of 1960, had participated in procuring 
an abortion for his daughter Letitia. Sgt. Geiger had 
confessed his complicity in the abortion, as well as in the 
incest, to the Delaware State Police on January 9, 1961. 
Both these confessions were considered by the Board. The 
matter of appellant’s financial irresponsibility was also 
considered, without objection, by the Board. (Tr. 11.) 

On February 1, 1963, at the conclusion of the hearing, 
the Board found: 


(1) that no mental or physical defect exists which 
would warrant the separation of Sergeant Geiger 
under the provisions of Air Force Manual 35-4. 


(2) that Sergeant Geiger cannot, within the capa- 
bilities of the Air Force, be rehabilitated to the extent 
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where he may be expected to become a satisfactory 
airman. 


(3) that Sergeant Geiger has been involved in acts 
of sexual perversion, specifically from on or about 1 
August 1960 to 2 January 1961, he had several acts 
of sexual intercourse with his daughter, Letitia Ann 
Geiger, being approximately sixteen years of age. 


(4) that by his own admission and testimony be- 
fore the Board, Sergeant Geiger participated in ef- 
fecting an abortion on his minor daughter, Letitia 
Ann Geiger. 


(5) that Sergeant Geiger manifested an established 
pattern of financial irresponsibility not involving a 
dishonorable failure to pay just debts as shown by 
Exhibits I, J, K, and S and his own testimony. 


recommended: 


(1) that Staff Sergeant Geiger be discharged from 
the United States Air Force for Unfitness. 


(2) that Staff Sergeant Geiger not be permitted to 
retain his commission as a Reserve of the Air Force 
commissioned officer. 


(3) that Staff Sergeant Geiger be furnished an Un- 
desirable Discharge. 


On March 11, 1963, appellant submitted a statement to 
the convening authority to be considered by it in its re- 
view of the Board proceedings. On March 13, Colonel 
Mauldin, Commander, 1607th Air Transport Wing, Dover 
Air Force Base, Delaware, having reviewed the proceed- 
ings and found them to be legally sufficient, recommended 
that the Board proceedings be approved. On March 25, 
Colonel Clark, Staff Judge Advocate, Eastern Transport 
Air Force, McGuire Air Force Base, New Jersey, also 
having reviewed the Board proceedings and found them 
legally sufficient to support a discharge for unfitness, con- 
curred with the Undesirable Discharge recommendation. 

On March 28, 1963, Major General Fisher, Commander, 
Eastern Transport Air Force, McGuire Air Force Base, 
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New Jersey, (1) approved the Board proceedings; (2) 
concurred in the Board’s recommendation that the appel- 
lant not be permitted to retain his reserve commission; 
and (3) forwarded the case, prior to execution of the dis- 
charge, to headquarters, United States Air Force, Wash- 
ington, D.C. On April 1, 1968, Special Orders, Depart- 
ment of the Air Force, appointed the members of the Air 
Force Personnel Board to consider appellant’s case. This 
was convened on May 17 and, after considering Set. 
Geiger’s entire record, recommended to the Secretary of 
the Air Force that plaintiff be honorably discharged pur- 
suant to AFR 39-14A, paragraph 2, June 28, 1962 (Sep- 
aration for the Convenience of the Government). 

On July 2, 1963, the Secretary ordered that the appel- 
lant be given an honorable discharge under the provisions 
of paragraph 2, AFR 39-14A. On July 17, the Secretary 
directed that the approved AFR 39-17 proceedings per- 
taining to Sgt. Geiger be set aside. On August 7, 1963, 
appellant was honorably discharged from the United 
States Air Force and given an Honorable Discharge cer- 
tificate. 

On April 27, 1964, Colonel Mariska, Director of Re- 
serve Personnel, Air Reserve Records Center, Denver, Col- 
orado, notified appellant, still a Major in the Air Force 
Reserve, that discharge action against him was being 
initiated under the provisions of Air Force Regulation 
45-40, May 25, 1959, as amended October 1, 1960 (Dis- 
charge of Officers of the Air Force Reserve by reason of 
Misconduct or Inefficiency). The reasons set forth in the 
notification were: 


“I. You have exhibited conduct of a character which 
is incompatible with the exemplary standards of per- 
sonal conduct, character, and integrity expected of an 
officer of the United States Air Force, in that: 


a. You have been involved in acts of sexual per- 
version, specifically from on or about 1 August 1960 
to 2 January 1961, you had several acts of sexual 
intercourse with your daughter, Letitia Ann Geiger, 
being approximately sixteen years of age. 
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b. You participated in effecting an abortion on 
your minor daughter, Letitia Ann Geiger. 

ce. On 3 December 1959 while serving on active 
duty in an airman status you were given an admin- 
istrative reprimand for the following: 


(1) Behaving in a rude and disrespectful man- 
ner toward your aircraft commander. 

(2) Causing wheel chocks to be left in Thehran, 
Iran, through carelessness and neglect. 

(3) Maintaining your personal appearance be- 
low acceptable standards. 


2. You have mismanaged your personal affairs, in 
that: 


a. During the period November 1960 through Jan- 
uary 1963 you were the subject of numerous com- 
plaints from business firms concerning overdue ac- 
counts, and on 5 February 1958 Sergeant Branscum 
and Mrs. Branscum obtained a judgment from you 
for monies you owed them.” 


The letter of notification further stated that, at any 
time’ before a final decision is made by the Secretary of 
the Air Force, an officer against whom discharge action 
has been initiated under AFR 45-40, as amended, may (1) 
tender his resignation and receive a General Discharge 
Certificate, (2) apply for voluntary retirement, if eligible, 
or (8) apply for transfer to the Retired Reserve, if eli- 
gible. On May 1, 1964, appellant elected to transfer to 
the Retired Reserve and submitted an application to that 
effect. On November 12, 1964, the Secretary of the Air 
Force upon the recommendation of the Air Force Person- 
nel Board, disapproved the application for transfer to the 
Retired Reserve. 

In December of 1964, appellant voluntarily tendered his 
resignation as an officer of the Air Force Reserve, and 
on December 14, 1964, the Secretary of the Air Force, 
upon the recommendation of the Air Force Personnel 
Board, accepted appellant’s voluntary resignation in lieu 
of further action under AFR 45-40, as amended, and di- 
rected that he be issued a general discharge under honor- 
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able conditions. On December 30, 1964, appellant re- 
ceived this discharge. 

On January 6, 1964, appellant submitted to the Air 
Force Board for Correction of Military Records an appli- 
cation requesting that his Department of Defense Form 
15, reading 19 years, two months and three days of active 
service, should read 19 years, eight months and 11 days. 
On July 29, 1964, the Air Force Board for the Correction 
of Military Records advised appellant: 


“that a careful consideration by the Board of your 
military record, together with such facts as have 
been presented by you, fails to establish a showing 
of probable error or injustice in your case.” 


On April 20, 1966, appellant filed a complaint in the 
United States District Court for the District of Columbia 
seeking restoration to active duty retroactive to the date 
of his discharge. On April 11, 1968, the District Court 
granted appellee’s cross motion for summary judgment 
and dismissed the appellant’s complaint. This appeal fol- 
lowed. 


ARGUMENT 


Since appellant was given a non derogatory form of 
discharge by authority of lawfully promulgated regu- 
lations of the Secretary of the Air Force, the District 
Judge properly granted appellee’s cross motion for 
summary judgment as to appellant’s complaint seeking 
restoration to duty retroactive to the date of his dis- 
charge. 


In Bland v. Connally, this Court observed, “So far as 
we are here concerned, we must assume the Navy’s 
right to separate any member for any cause and without 
a hearing through a non derogatory ‘honorable’ dis- 
charge.” The issue in this appeal is whether in fact 
a service secretary has that authority, for here the Secre- 


1110 U.S. App. D.C. 375, 381, 293 F.2d 852, 858 (1961). 
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tary of the Air Force summarily and without a hearing 
separated Sgt. Geiger, at the convenience of the govern- 
ment, with an honorable discharge.* Constitutionally, and 
in the absence of statutory* or regulatory * proscription, 
there is no restraint on the executive in the manner in 
which superiors remove subordinates, civilian or military,° 
in which they have no confidence,* Thus if the discharge 
here at issue be unlawful it can only be so in transgres- 
sion of statute or regulation. 

The enabling statute which confers upon the Secretary 
of the Air Force the authority to separate enlisted per- 
sonnel of the Regular Air Force states, in relevant part, 
that 


“(b) No enlisted member of the Air Force may be 
discharged before his term of service expires, except— 


(1) as prescribed by the Secretary of the Air 
Force.” 7 


By comparison it should be noted that while the Secretary 
may remove an officer for “any cause he considers suf- 
ficient,” removal for that cause must be recommended 
by a board of review. It would seem then, insofar as 
statutory restraints are concerned, the Secretary of the 
Air Force’s executive discretion is, when it comes to sep- 
arating enlisted members, unbridled. It remains to be 


2 For constraints on authority to discharge under conditions other 
than an “honorable discharge”, see Harmon v. Brucker, 355 U.S. 
579 (1958). 


3 Bailey v. Richardson, 86 U.S. App. D.C. 248, 182 F.2d 46 (1950). 


4See Accardi v. Shaughnessy, 347 U.S. 260 (1958) ; and Service 
v. Dulles, 354 U.S. 363 (1957). 


5A service man has no right, per se, to remain in the military 
until the expiration of his enlistment. McAulay v. United States, 
158 Ct. Cl. 359, 305 F.2d 836 (1962). 


6 Bailey v. Richardson, supra note 3. 
7 See 10 U.S.C. 8811. 
8 See 10 U.S.C. 8784. 
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seen, however, if this discretion has been circumscribed by 
the Secretary’s own regulations.° 

The Air Force began adjudicative proceedings to sep- 
arate Sgt. Geiger in January of 1963. In that month a 
board of officers was convened pursuant to Air Force Reg- 
ulation (hereafter AFR) 39-17 (Discharge of Airman 
Because of Unfitness) to consider his case; in February 
the board returned its findings and recommended that Sgt. 
Geiger be separated with an “undesirable discharge.” 
While these conclusions were approved by subsequent re- 
viewing authorities within the Air Force, they were set 
aside by the Secretary of the Air Force on July 17, 
1963.%° The Secretary had, in the meantime, followed the 
recommendation of an Air Force Personnel Board and 
ordered, on July 2, 1963, that Sgt. Geiger be honorably 
discharged from the service pursuant to AFR 39-14A 
(Separation for the Convenience of the Government). The 
Secretary presumably so acted because he decided he didn’t 
want a man like the appellant in the Air Force. The dis- 
charge was effective August 7, 1963. 

The separation for convenience of the government rezu- 
lation, AFR 39-14A states: 


“2. Authority to Order Discharge or Release. The 
Secretary of the Air Force may direct the separation 


* The authority for the Secretary of the Air Force to issue regu- 
lations is contained in 10 U.S.C. 8012(f). 


30 An undesirable discharge resulting from the AFR 39-17 pro- 
ceeding, in light of Murray v. United States, 154 Ct. Cl. 185 (1961). 
might not withstand judicial review. In that case an Air Force 
sergeant was given an administrative general discharge under 
honorable conditions after a board hearing pursuant to AFR 35-66 
pertaining to homosexuality. The court concluded that the form 
of discharge issued Murray was not the legal equivalent of an 
honorable discharge and relying on Harmon v. Brucker, supra note 
2, held that “the type of discharge to be issued in this case is to be 
determined solely by plaintiff’s military record during his current 
term of enlistment” (p. 191) and nullified the board action because 
there was no evidence supporting it of homosexuality during Mur- 
ray’s final enlistment. The acts out of which the charges against 
Sgt. Geiger grew occurred prior to his final enlistment. In Murray 
it was ordered, among other things, that plaintiff be given an 
“honorable discharge.” 
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of any airman prior to expiration of term of service, 
and when so directed this paragraph will be cited as 
authority for separation.” 


“3. Specific Reasons for Separation for Convenience 
of the Government. Separation for the convenience 
of the Government may be approved for an airman in 
the active military service for the following specific 
reasons: 


(p) To release an airman for unique or unusual 
reasons.” 


It was under the provision AFR 39-14A (3) (p) that ap- 
pellant’s discharge was effected. 

It cannot be doubted that the Secretary of the Air Force 
can honorably discharge an enlisted member at the con- 
venience of the government. The Secretary’s authority 
to promulgate and act under AFR 39-14A stems from the 
same authority pursuant to which AFR 39-17 was is- 
sued, and there can be no question as to the licitness 
of that regulation by which enlisted personnel can be re- 
moved by undesirable discharges. AFR 39-14A itself con- 
tains no limitation on the exercise of the authority to 
separate set forth in paragraph (2), save that it can be 
exercised only for the reasons catalogued in paragraph 
(3). Appellant’s discharge for what the Secretary con- 
sidered “unique and unusual” reasons was on its face a 
course permitted by subparagraph (3) (p). The presence 
of amplifying language in that subparagraph making it 
available to airmen as a basis for a petition to the Secre- 
tary for a discharge cannot be seriously argued as re- 
stricting the general grant of power to the Secretary 
by paragraph (2). The function of a petition would 
be to solicit the Secretary to exercise his discretion to 
discharge the petitioner for a unique reason; but, the 
subparagraph in no way suggests that such a discharge 
can be granted only after a solicitation. 

While AFR 39-14A places no inhibitions on the exercise 
of the Secretary’s discharge authority, other regulations 


110 U.S.C, 8811, ibid note 6, and 10 U.S.C. 8012(f), ibid note 8. 
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may.” Appellant points to AFR 11-1 (Administrative 
Practices), which sets forth rules as to notice and oppor- 
tunity to appear, as providing this circumscription. AFR 
11-1 establishes the “procedures generally applicable to 
the conduct of investigations by boards of officers.” 
But, AFR 39-14A does not contain a sine qua non of an 
investigation by a board of officers prior to the exercise 
of the Secretary’s authority to separate under the regula- 
tion, and hence AFR 11-1 does not directly apply to AFR 
39-14A action.‘ Appellant insists it applies by indirection 
because his discharge was recommended to the Secretary 
by an Air Force Personnel Board, and it was bound by 
AFR 11-1. However, neither AFR 39-14A nor any other 
Air Force regulation that appellant can point to states 
that the Secretary’s authority to separate honorably en- 
listed members at the convenience of the government can 
be exercised only after a board of officers considered the 
case.’* So even if AFR 11-1 applied to the personnel 
board’s examination of appellant’s service background, a 
defect in that hearing would not hobble the Secretary’s 
authority under AFR 39-14A. See also Service v. Dulles, 
supra note 4. 

Appellant also asserts, relying on Birt v. United States, 
180 Ct. Cl. 910 (1967), that the Secretary of the Air 
Force cannot use an administrative discharge as a sum- 
mary guise for punishment, and what the Secretary did 
to appellant was punitive because he lost his employment 
and opportunity to earn retirement benefits. In Birt the 
plaintiff was discharged from the Marine Corps under 
honorable conditions at the convenience of the govern- 


22 As was the case in Accardi v. Shaughnessy, supra note 4, where 
the exercise of discretion conferred by one authority on the At- 
torney General was held to be constrained by other regulations of 
the Attorney General imposing preconditions on the exercise of the 
otherwise untrammeled discretion. 


33 AFR 11-1(1). 
14 Nor does AFR 39-14A say AFR 11-1 applies, as does AFR 39-17. 


35 Compare this with the procedure for separating commissioned 
officers of the Regular Air Force. 10 U.S.C. 8784, zbid note 7. 
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ment. The Corps took this action because of Birt’s sexual 
involvement with a minor. The Court stated, 


“._. the military’s right to affect an administrative 
severance was not to be restricted merely because 
the conduct compelling the discharge could also have 
served as the basis for a court-martial proceeding. 
So long as an administrative discharge is not used 
as a summary guise for punitive action (citation 
omitted) the military remains within legally proper 
grounds when it chooses to grant an honorable dis- 
charge for the Government’s convenience rather than 
pressing for a court-martial proceeding because of 
the individual’s wrongful conduct. (Citation omitted.) 
It should be noted that a discharge for the conveni- 
ence of the government under honorable conditions, 
unlike some other types of discharge, does not carry 
with it any stigma or derogatory connotation to the 
public at large.” *° 


It is apparent that what the Court of Claims meant 
by “punitive action” was a separation with a derogatory 
form of discharge and not pecuniary injury to the dis- 
chargee. Birt himself suffered the same financial loss as 
appellant and the court did not consider that punitive. 
What the court did point to as a case involving a puni- 
tive discharge concerned a summary administrative dis- 
charge under conditions other than honorable. See 
Clackum v. United States, 148 Ct. Cl. 404, 296 F.2d 226 
(1960). This connotation is also the import of the case 
law in this jurisdiction; which is that simply because an 
employee dismissed by validly exercised executive author- 
ity suffers injury in the process, that injury neither in- 
validates the dismissal or gives a right of redress; ” and 
that an individual could be honorably discharged in a case 
where he could not be separated by a derogatory form of 


16180 Ct. Cl. at —— (Ct. of Cl. No. 203-66, decided July 20, 
1967, p. 3). 


17 Bailey v. Richardson, supra note 3. 
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discharge.** It follows that since appellant was given an 
honorable discharge at the lawfully exercised discretion of 
the Secretary of the Air Force that the District Court 
properly granted appellee’s cross motion, in that court, for 
summary judgment. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davi G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
HENRY J. MONAHAN, 
JAMES A. TREANOR, III, 
Assistant United States Attorneys. 


18 Bland v. Connally, supra note 1; Harmon v. Brucker, supra 
note 2; and Kennedy v. Secretary of the Navy, —— U.S. App. D.C. 
—— (No. 21,742, decided July 18, 1968). 
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